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charged, exclusive of profit, for the 
publicly owned equipment made avail-
able for use. 

§ 635.107 Participation by disadvan-
taged business enterprises. 

(a) The STD shall schedule contract 
lettings in a balanced program pro-
viding contracts of such size and char-
acter as to assure an opportunity for 
all sizes of contracting organizations 
to compete. In accordance with Title 
VI of the Civil Rights Act of 1964, sub-
sequent Federal-aid Highway Acts, and 
49 CFR part 26, the STD shall ensure 
equal opportunity for disadvantaged 
business enterprises (DBEs) partici-
pating in the Federal-aid highway pro-
gram. 

(b) In the case of a design-build 
project funded with title 23 funds, the 
requirements of 49 CFR part 26 and the 
State’s approved DBE plan apply. If 
DBE goals are set, DBE commitments 
above the goal must not be used as a 
proposal evaluation factor in deter-
mining the successful offeror. 

[67 FR 75925, Dec. 10, 2002] 

§ 635.108 Health and safety. 
Contracts for projects shall include 

provisions designed: 
(a) To insure full compliance with all 

applicable Federal, State, and local 
laws governing safety, health and sani-
tation; and 

(b) To require that the contractor 
shall provide all safeguards, safety de-
vices, and protective equipment and 
shall take any other actions reason-
ably necessary to protect the life and 
health of persons working at the site of 
the project and the safety of the public 
and to protect property in connection 
with the performance of the work cov-
ered by the contract. 

§ 635.109 Standardized changed condi-
tion clauses. 

(a) Except as provided in paragraph 
(b) of this section, the following 
changed conditions contract clauses 
shall be made part of, and incorporated 
in, each highway construction project 
approved under 23 U.S.C. 106: 

(1) Differing site conditions. (i) During 
the progress of the work, if subsurface 
or latent physical conditions are en-
countered at the site differing materi-

ally from those indicated in the con-
tract or if unknown physical condi-
tions of an unusual nature, differing 
materially from those ordinarily en-
countered and generally recognized as 
inherent in the work provided for in 
the contract, are encountered at the 
site, the party discovering such condi-
tions shall promptly notify the other 
party in writing of the specific dif-
fering conditions before the site is dis-
turbed and before the affected work is 
performed. 

(ii) Upon written notification, the en-
gineer will investigate the conditions, 
and if it is determined that the condi-
tions materially differ and cause an in-
crease or decrease in the cost or time 
required for the performance of any 
work under the contract, an adjust-
ment, excluding anticipated profits, 
will be made and the contract modified 
in writing accordingly. The engineer 
will notify the contractor of the deter-
mination whether or not an adjust-
ment of the contract is warranted. 

(iii) No contract adjustment which 
results in a benefit to the contractor 
will be allowed unless the contractor 
has provided the required written no-
tice. 

(iv) No contract adjustment will be 
allowed under this clause for any ef-
fects caused on unchanged work. (This 
provision may be omitted by the STD’s 
at their option.) 

(2) Suspensions of work ordered by the 
engineer. (i) If the performance of all or 
any portion of the work is suspended or 
delayed by the engineer in writing for 
an unreasonable period of time (not 
originally anticipated, customary, or 
inherent to the construction industry) 
and the contractor believes that addi-
tional compensation and/or contract 
time is due as a result of such suspen-
sion or delay, the contractor shall sub-
mit to the engineer in writing a re-
quest for adjustment within 7 calendar 
days of receipt of the notice to resume 
work. The request shall set forth the 
reasons and support for such adjust-
ment. 

(ii) Upon receipt, the engineer will 
evaluate the contractor’s request. If 
the engineer agrees that the cost and/ 
or time required for the performance of 
the contract has increased as a result 
of such suspension and the suspension 
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